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NATIONAL RAILROAD PASSENGER CORPORATION (AMTRAK)
CONDITIONS OF PURCHASE
1. DEFINITIONS. 
(A) "Amtrak" means National Railroad Passenger Corporation, a corporation organized under 49 U.S.C. §24101 et seq., and includes any assignee or successor in interest to Amtrak’s rights permitted under this Order.  
(B) “Claim” is a formal demand or assertion by Contractor seeking, as a matter of right, adjustment or interpretation of Order terms, payment of money, extension of time, or other relief with respect to the Order. The term “Claim” may also include Contractor demands or assertions related to other disputes and matters in question between Amtrak and Contractor arising out of or relating to the Order.
(C) “Conditions of Purchase” mean these National Railroad Passenger Corporation (AMTRAK) Conditions of Purchase.

(D) “Contracting Official” means the individual (or their delegee or duly appointed successor) duly authorized in writing by Amtrak to execute, administer, and make changes to this Order on behalf of Amtrak and to make related determinations and findings on behalf of Amtrak. The Contracting Official is not necessarily an officer of Amtrak, is empowered to act within the limits of the Contracting Official’s authority, and assumes no personal liability under the Order. 
(E) "Contractor" means the individual or entity identified in the Purchase Order. 
(F) “Days” means calendar days, unless otherwise set forth in the Order.  
(G) “Final Payment” is made to the contractor when it has satisfied all of the deliverable requirements called for by all provisions of the Order, including all of the required documentation and/or deliverables.
(H) “Force Majeure Event” shall mean any of the following: act of God or the public enemy, act of a governmental authority acting in its sovereign capacity, fire, flood, epidemic, pandemic, quarantine restriction, unusually severe weather, war, terrorism, riot, earthquake, strike, embargo, or events beyond the reasonable control of the parties.   
(I) “Intellectual Property” shall mean any recognized protectable intellectual property, such as patents, utility models, copyrights, corporate names, trade names, trademarks, trade dress, service marks, applications for any of the foregoing, discoveries, inventions, software, firmware, trade secrets, mask works, industrial design rights, rights of priority, know how, design flows, methodologies and any and all other intangible protectable proprietary information that is legally recognized.
(J) “Legal Requirements” shall mean all applicable federal, state and local statutes, codes regulations, ordinances, rules, and orders relating to the Order.
(K) “Order” means the Purchase Order, these Conditions of Purchase, the Supplementary General Provisions for Non-Construction Contracts, and all other documents incorporated herein. 
(L) “Purchase Order” means the document issued by Amtrak, and identified as such, that contains the name of the Contractor, a description of the Services and/or Supplies being purchased by Amtrak, delivery information, and other Order-specific information. These Conditions of Purchase, and the Supplementary General Provisions for Non-Construction Contracts, are hereby incorporated by reference to the Purchase Order.  
(M) “Services” means the services and, if applicable, deliverables, to be performed by Contractor as set forth under the Purchase Order. 
(N) “Specifications” means those technical requirements that are identified in the Purchase Order. 
(O) "Supplies" means the materials, articles, equipment, deliverables, goods, or other items ordered by Amtrak as set forth under the Purchase Order.  
(P) “Work Product” means any deliverable described in the Order, and all written or fixed media material, ideas, concepts, discoveries, inventions, improvements, enhancements, modifications, and designs (whether or not registerable or patentable), developed, conceived or reduced to practice by Contractor or its employees in connection with the performance of the Order.    
2. ACCEPTANCE OF ORDER. This Order expressly limits acceptance to the terms hereof and is expressly conditioned on Contractor’s assent to such terms. Any proposal for additional or different terms or any attempt by Contractor to vary the terms of this Order is hereby objected to and rejected by Amtrak. Acceptance of this Order by Contractor is accomplished by: (1) written or electronic communication accepting the Purchase Order by Contractor, or (2) initiating performance of work under the Purchase Order or Order.  Notwithstanding anything to the contrary in this Order, the Contractor shall strictly comply with any Specifications, including but not limited to drawings, diagrams, and schematics, whether owned by Amtrak, Contractor or a third party. The Contractor shall not make any changes, revisions, modifications, or updates of any nature to such Specifications, or to the Supplies and/or Services, without the prior written approval of the Amtrak Contracting Official. 
3. ORDER OF PRECEDENCE. 

(A) In the event of an inconsistency among the various parts of this Order, the inconsistency will be resolved by giving precedence in the following order: (1) change orders as further set forth in these Conditions of Purchase; (2) the Supplementary General Provisions for Non-Construction Contracts; (3) these Conditions of Purchase; (4) plans, Specifications, and statements of work set forth under the Purchase Order; (5) other documents incorporated herein or attached hereto. 
(B) It is Contractor’s responsibility to study this Order and to report at once in writing to the Contracting Official any errors, inconsistencies, discrepancies, omissions or conflicts discovered between any of the provisions of this Order.  Any Services performed by Contractor, or Supplies provided by Contractor, prior to receiving a written response from Amtrak with respect to any alleged error, inconsistency, discrepancy, omission or conflict shall be at Contractor’s own risk and expense.
4. DELIVERY; SCHEDULE. 
(A) Contractor agrees to deliver the Supplies to the “Ship To” destination specified in the Purchase Order by the “Need By” date specified therein. Where there are multiple items being purchased and delivery is at different times, a delivery schedule will be provided by Contractor. 
(B) Time is of the essence.  If Contractor encounters or anticipates difficulty in meeting the delivery schedule, Contractor shall immediately notify Amtrak in writing, giving pertinent details; provided, however, that this notification shall be informational only and shall not be construed as a waiver by Amtrak of any schedule or of any rights or remedies provided by law or this Order.  
(C) If Contractor fails to meet the delivery schedule and Amtrak elects to require expedited shipments, Contractor will, unless the failure arises out of a Force Majeure Event, pay the difference between the method of shipping specified in this Order and premium transportation rates.  
5. PACKING AND SHIPPING. 
(A) Contractor shall package the Supplies to prevent damage and in accordance with industry standards. Contractor shall be responsible for all claims resulting from inadequate packaging. Container markings and all shipping documents shall include the Purchase Order number.

(B) Contractor shall send a notice of shipment to Amtrak at the time Supplies are shipped, stating the Purchase Order number, Contractor’s name, quantity, description of Supplies, carrier and shipping route, but not price information. All shipments must contain a complete packing list. Amtrak’s count will be conclusive on all shipments not accompanied by a packing list. 

(C) Unless otherwise specified in this Order, prices stated herein include all charges for preparation, handling, packing, and storage of the Supplies. The manner of shipment and the party responsible for the cost of shipping the Supplies is identified in this Order. If manner of shipment is not specified in the Order, then Contractor shall ship the Supplies F.O.B. (Free On Board) destination, freight prepaid, to the Amtrak delivery location designated by the Contracting Official.  
6. TITLE; RISK OF LOSS.
(A) Title to the Supplies, free and clear of any liens or encumbrances, security interests, or other rights of third parties, shall pass to Amtrak at the delivery point specified in this Order. Passage of title shall not in any way relieve Contractor of its obligations under this Order nor be treated as a waiver by Amtrak of the right later to reject any part of the Supplies that fail to meet any warranty or other requirements hereof. 

(B) Contractor shall assume and pay for any loss of, or damage to, the Supplies until delivery to Amtrak.
(C) Unless otherwise provided in the Purchase Order, the fact that Amtrak may have made partial or progress payments to Contractor, or that the Supplies involve the performance of service or material furnished by Amtrak, shall not relieve Contractor of responsibility for all loss or damage thereto until such Supplies are delivered to Amtrak.
7. ACCEPTANCE; REJECTION; INSPECTION.
(A) Contractor shall provide and maintain an inspection and quality control system acceptable to Amtrak covering the Supplies (including all raw materials and components). Records of all inspections and quality control work by Contractor shall be kept complete and available to Amtrak during the performance of this Order and for a period of five years after Final Payment.  Inspection and test requirements specifically required by this Order are for the benefit of Amtrak and do not relieve Contractor of its responsibility to provide a product which complies strictly with all requirements of this Order and all Legal Requirements. 

(B) Amtrak shall have the right to inspect and test, or witness testing of, the Supplies: (1) at any time prior to shipment, and (2) within a reasonable time after arrival at their designated Amtrak destination. Amtrak’s making or failure to make an inspection or test of the Supplies does not relieve Contractor of its obligation to furnish the Supplies strictly in accordance with the terms of this Order and shall not operate as a waiver of any rights of Amtrak under this Order.

(C) Amtrak’s payment for or acceptance of nonconforming Supplies, shall not relieve Contractor of its obligation to furnish the remainder of the Supplies strictly in accordance with the terms of this Order, and shall not operate as a waiver by Amtrak of any Order requirements nor serve to establish any course of performance regarding subsequent deliveries under this Order.  Amtrak shall be entitled to offset from amounts owing to Contractor an equitable amount for acceptance of nonconforming Supplies.  This right shall apply even though the nonconformity may be discovered substantially after delivery. 

(D) If, during Amtrak’s own test or inspection of Supplies, any condition is uncovered which indicates nonconformance with any requirement of this Order, Contractor is financially responsible for correcting the condition.  If any Supplies are defective in materials or workmanship, or otherwise not in conformity with the requirements of this Order, Amtrak shall have the right, in addition to its normal legal and equitable rights, to reject same for full credit or to require that such Supplies be corrected or replaced promptly with satisfactory materials or workmanship.  Unless Contractor corrects or replaces such Supplies within the established delivery schedule, Amtrak may (1) require the delivery of such Supplies at a reduction in price which is equitable under the circumstances, (2) suspend performance and obtain substitute supplies until Contractor has corrected any nonconformity, and Contractor agrees to reimburse Amtrak for any excess costs for obtaining substitute supplies, or (3) terminate this Order for default as provided under the Termination for Default Section hereof.  In addition to Amtrak’s other normal legal and equitable rights, Amtrak may charge Contractor all expenses of unpacking, examining, repackaging and reshipping such nonconforming Supplies. 

(E) Discovery in one unit or item of a defect in material or workmanship or failure to conform to the requirements of this Order may be cause for rejection of the entire shipment.  Amtrak may require repair or replacement of nonconforming Supplies at no increase in this Order Price.  Amtrak shall exercise its rights within a reasonable time after discovery of the defect or nonconformance. 

(F) Acceptance by Amtrak of the Supplies occurs at the time of Amtrak’s satisfactory inspection and testing of the Supplies, or within forty-five days of their arrival at the designated Amtrak destination, whichever first occurs.  Acceptance shall not be conclusive as to latent defects, defects concealed by fraud, gross mistakes, or as otherwise provided in this Order.
(G)  Use of the word “Supplies” in this Section 7 shall be deemed to include “Services” where appropriate.

8. PRODUCT SAFETY NOTIFICATIONS.
(A) Contractor shall comply with the Occupational Safety and Health Administration’s Hazard Communication Regulations 29 CFR 1910.1200 and 29 CFR 1926.59 by providing or making readily available at the worksite, material safety data sheets for all chemicals, compressed gases, products containing hazardous materials, and products that may release hazardous substances (welding rods, solder, insulation materials, transite panels, gaskets, stock metal, etc.) during routine application.

(B) Contractor shall notify Amtrak immediately by telephone (followed by written confirmation within twenty-four hours) (facsimile acceptable) whenever Contractor becomes aware that any component of the Supplies may contain a defect in design or construction which could in any way (1) become harmful to persons or property, or (2) create or present a risk to the health or safety of the public or to the environment, either by itself or when used by Amtrak within the scope of its intended purpose.
9. INVOICING AND PAYMENT. 
(A) For the full, satisfactory and timely performance of all requirements of this Order, Amtrak shall pay Contractor as specified in the Purchase Order. No extra charges (e.g., charges for inspections, tests, packing, late payments, boxing, cartage) will be allowed unless specified in this Order. All containers, drums, carboys, etc., to be returned, shall be shipped on a no-charge or consignment basis unless otherwise specified in this Order. 
(B) Invoices for payment shall be supported by such documents in such form as Amtrak may reasonably request. Contractor shall utilize Amtrak’s Ariba On-Demand Network to invoice Amtrak by submitting an original invoice and supporting documentation. Unless otherwise agreed by Amtrak in writing, Contractor shall issue separate invoices that show the amount of Supplies shipped or Services rendered, Amtrak's Order number, Supplies’ part number, and origin of shipment. Contactor certifies that, by submitting an invoice to Amtrak, any Supplies or Services being billed (1) comply with all Specifications and terms and conditions set forth in the Purchase Order and this Order, and (2) Supplies have been delivered to Amtrak in the quantities shown on the invoice, or Services have been completed to the extent shown on the invoice.  
(C) If requested by Amtrak, Contractor will furnish a release discharging Amtrak from any liabilities, obligations and claims arising under this Order upon receipt of Final Payment.  
(D) Unless otherwise agreed upon in writing by Amtrak, invoices will be paid by Amtrak within ninety (90) days of Amtrak’s receipt of an acceptable invoice from Contractor submitted to Amtrak as set forth herein. 
(E)  All claims for money due or to become due from Amtrak to Contractor shall be subject to deduction or set-off by Amtrak by reason of any counterclaim or amount owing to Amtrak from Contractor arising out of this Order or any other transaction between the parties.
10. PRICES COMPETITIVE. Contractor represents that the prices specified in this Order do not exceed the current selling price for the same or substantially similar Supplies or Services to any other purchasers, taking into account quantity and geographical factors.
11. DISCOUNT. Any cash discount period shall be calculated from the date an acceptable invoice is received by Amtrak, or from the date all the invoiced Supplies are received by Amtrak, or Services are performed, whichever is later in time.
12. TAXES. Pursuant to 49 U.S.C. § 24301 (l), Amtrak is exempt, to the same extent that the U.S. Government is exempt, from all state and local taxes, surcharges or fees.  Contractor agrees that the prices stated in this Order (1) do not include any state or local taxes, surcharges or fees on Amtrak in connection with this transaction, and (2) do include all other applicable taxes for which Contractor is liable.
13. CHANGES. 
(A) Any attempt on the part of Contractor to alter the terms of this Order without the written (email shall be sufficient) approval of the Contracting Official (including any attempt by Contractor to alter the terms electronically by requiring Amtrak’s representative to click on a particular location on a computer screen or other electronic device, such as by use of certain click-through functionalities) shall be null and void. 
(B) The Contracting Official may, at any time, by written change order and without notice to the sureties, if any, direct changes within the general scope of this Order. No other Amtrak employee, agent or representative is authorized to make changes to this Order, unless expressly authorized in writing by the Contracting Official.  
(C) If any change as set forth in Section 13(B) causes an increase or decrease in the cost of, or the time required for, performance of any part of the work under this Order, the Contracting Official shall: (1) make an equitable adjustment in the Order price, the delivery schedule, or both; and (2) shall modify the Order in writing. The Contractor must assert its right to an adjustment under this clause within twenty-one (21) days from the date of receipt of the written change order, unless this period is extended in writing by the Contracting Official. In support of the aforementioned assertion, the Contractor shall submit to the Contracting Official a written modification proposal that sets forth in detail the Contractor’s basis for any change in the Contractor’s compensation and/or period of performance. Any amount requested for subcontracts shall be supported by a similar price breakdown. Any request for adjustment is deemed to be waived if Contractor does not assert its right to an adjustment within twenty-one (21) days of receipt of the change order. 
(D) For requests for adjustment expected to exceed twenty-five thousand dollars ($25,000) in price, Contractor and its subcontractors shall certify that the data submitted with its modification proposal is accurate, complete and current. The certification signed by the Contractor, or subcontractor when applicable, shall state: “I hereby certify that to the best of my knowledge, information and belief, cost and pricing data submitted in support of this request for adjustment are true, accurate, complete, and current as of the date hereof.”  Contractor agrees that certified cost or pricing data subsequently found to be inaccurate, incomplete or non-current as of the effective date of the certificate shall entitle Amtrak to a reduction in the price to the amount it would have been if Contractor had submitted accurate, complete, and current data.
(E) Failure of the parties to agree to any adjustment shall be considered a “dispute” as set forth under this Order. Pending negotiation of the equitable adjustment and/or the final resolution of any related dispute, Contractor shall proceed to work diligently as directed by the Contracting Official. 
(F) The rights and remedies of Amtrak provided in this Section are in addition to any other rights and remedies provided under this Order or the Legal Requirements.
14. INTELLECTUAL PROPERTY RIGHTS. 
(A) Trademarks. Contractor shall not use Amtrak’s trade name, logo, trademarks or service marks in any context in connection with any advertising, publicity, public statement, product, promotion or publication without the prior written consent of Amtrak.  Contractor agrees to comply with Amtrak instructions regarding trade dress, packaging, trade names, trademarks, service marks or other indicia of origin which shall appear on the Supplies. Contractor further agrees that, after delivery of said items to Amtrak, Amtrak may modify the trade dress or packaging thereof, and/or replace, modify, or supplement any indicia of origin appearing thereon, to identify Amtrak as the source of said items.  
(B) Work Product and Intellectual Property. All Work Product shall be promptly disclosed to Amtrak and shall become the property of Amtrak. Amtrak shall own any: (1) Intellectual Property developed or acquired by or on behalf of Amtrak; (2) any modifications, improvements or derivative works, developed by or for Contractor, of any Intellectual Property described in subsection (1) above, that is used or incorporated in Work Product provided under this Order (“Contractor Modifications”); and/or (3) Intellectual Property developed jointly by the parties under this Order unless separate agreements are made before development (“Joint IP”).  Contractor hereby assigns to Amtrak all its rights, title and interests in any Contractor Modifications and any Joint IP. Contractor acquires no right to use Intellectual Property owned by Amtrak and does not acquire any ownership rights, title or interest to it.  The parties intend that all Work Product shall be considered “work made for hire” under U.S. Copyright Act, 17 U.S.C. §101 et seq, and any foreign equivalent thereof, or any other applicable federal copyright laws to the extent it qualifies as such under applicable law.  To the extent that any specific Work Product provided by Contractor is not, automatically upon creation thereof, owned by Amtrak, Contractor hereby assigns to Amtrak the entire right, title and interest in, to and under all Work Product. In the event Contractor or a third party is deemed to be the author for copyright purposes of any materials, Work Product, Joint IP, or Contractor Modifications, that are used in the performance of this Order, Contractor shall assign or cause such third party to assign the copyright in such materials to Amtrak. Amtrak shall have the right, at its own expense, to obtain and to hold in its own name patents, copyrights or such other protection as may be appropriate for any Work Product (including Joint IP Contractor Modifications) or inventions that become the property of Amtrak hereunder.  At Amtrak’s request and expense, during and after the term of this Order, Contractor shall execute and/or cause its employee to execute, at no cost to Amtrak, all lawful documents and take further acts reasonably requested by Amtrak to assist Amtrak with obtaining and perfecting patent, copyright, trade secret, and other legal protection for applicable Work Product, Joint IP, or Contractor Modifications. Amtrak will have sole and full control over whether to file and/or prosecute any and all applications for patent application, trademark application, copyright registration or other legal protection of the Work Product, Joint IP, or Contractor Modifications.  Contractor shall promptly disclose to Amtrak in writing any Intellectual Property provided under this Section made by or for Amtrak.

(C) Pre-existing Materials of Contractor. Contractor hereby grants to Amtrak a non-exclusive, irrevocable, perpetual, worldwide, fully paid-up license to use, execute, reproduce, modify, display, transfer, distribute copies of and prepare derivative works based on materials and intellectual property embodied therein, including any and all modifications thereto, owned and developed independently by Contractor prior to the preparation of its proposal used to provide Supplies under this Order.  Contractor shall retain its ownership interest in such pre-existing materials.

(D) Representation and Warranty. Contractor hereby represents and warrants that: (1) materials that it uses in its performance under this Order; (2) the Work Product, including deliverables, Joint IP, and Contractor Modifications; and (3) the use of any Work Product, deliverables, Joint IP, or Contractor Modifications, shall not infringe or misappropriate any U.S. or foreign patent, copyright, trade secret or other intellectual property right of a third party.  
(E) Indemnity for Third Party Infringement Claims. If any claim is made against Amtrak claiming that its use of the Work Product, Joint IP, Contractor Modifications, deliverable, or other materials provided by Contractor hereunder infringes any third party intellectual property right, including but not limited to infringement of patent, copyright, royalty, trademark, service mark, proprietary right, misappropriation or wrongful use of trade secret, or confidential information (“Third-Party Infringement Claim”), Contractor shall, at its own expense, defend, indemnify, and hold harmless Amtrak and its Affiliates (including its directors, officers, employees, agents, subsidiaries, and assigns) (“the “Amtrak Indemnified Party”) from and against any and all claims, damages, fees, losses, liabilities, penalties, and costs (including costs of defense and attorneys’ fees) (“IP Losses”). In the event that a Third-Party Infringement Claim is asserted or sought against an Amtrak Indemnified Party, the Amtrak Indemnified Party shall notify the Contractor in writing in respect of such Third-Party Infringement Claim (a “Notice of Infringement Claim”) as promptly as practicable; provided, however, that a failure or delay by the Amtrak Indemnified Party to provide a Notice of Infringement Claim as promptly as practicable shall not affect the rights or obligations of such Amtrak Indemnified Party unless the Contractor shall have been actually prejudiced as a result of such failure or delay. Contractor shall assume the defense or prosecution of such Third-Party Infringement Claim and any litigation resulting therefrom with counsel of its choice (which counsel shall be reasonably satisfactory to the Amtrak Indemnified Party) and at its sole cost and expense (a “Third-Party Infringement Defense”). Contractor shall diligently defend such Third-Party Infringement Claim. The Amtrak Indemnified Party shall have the right, but not the obligation, to participate in any such Third-Party Defense and to retain separate co-counsel at the sole cost and expense of Contractor. The Contractor will not consent to the entry of any judgment or enter into any settlement with respect to the Third-Party Infringement Claim without the written consent of the Amtrak Indemnified Party. Contractor will use commercially reasonable efforts to minimize Losses from Third-Party Infringement Claims and will act in good faith in responding to, defending against, settling or otherwise dealing with such claims. 
(F) Corrective Actions. If Amtrak’s use of Work Product, Joint IP, Contractor Modifications, or deliverables is enjoined by a Third-Party Infringement Claim, or if the Contractor’s performance of its obligations under this Order are materially impaired by reason of such Third-Party Infringement Claim, Contractor shall use commercially reasonable efforts, at its expense, to continue its performance hereunder, including without limitation, at Amtrak’s election(s): (1) to substitute an allegedly infringing item or process with a non-infringing item or process of at least the same functionality; (2) to modify the allegedly infringing item or process so that it no longer infringes but remains at least functionally equivalent; or (3) to obtain for Amtrak and its Affiliates the right to continue using such allegedly infringing item or process. 

(G) Survival. This Intellectual Property Rights Section shall survive expiration or termination of this Order for any reason.
15. CONTRACTOR REPRESENTATIONS AND WARRANTIES.   
(A) Warranties. Contractor represents and warrants that: (1) it has the authority to enter into this Order without breaching any contractual obligation or statutory duty owed to a third party; (2) it shall perform hereunder with promptness, diligence, and in accordance with the highest professional standards in the industry; (3) it shall comply with all requirements of this Order and Legal Requirements; (4) all deliverables to be provided hereunder shall be technically correct and based upon the Purchase Order, Specifications, and any other information or documents mutually agreed upon by the parties; (5) in performing this Order, it shall use adequate numbers of qualified individuals with suitable training, education, experience and skills; and  (6) it shall perform under this Order in a manner consistent with the required level of quality and performance customary in Contractor’s industry. The foregoing representations warranties are in addition to all other express, implied or statutory warranties.

(B) Supplies Warranty. During the “Warranty Period”, which shall be two (2) years from date of delivery, Contractor warrants that all Supplies will be free from material defects in materials and workmanship

(C) Notification. Upon receipt of written notice from the Contracting Official that any of the Supplies or Services have not been delivered in accordance with the foregoing representations and warranties set forth in this Section 15, Contractor shall, at Amtrak’s option and in Amtrak’s sole discretion: (1) correct or redeliver the nonconforming Supplies or Services at no additional cost to Amtrak; (2) refund to Amtrak the amount paid to Contractor for the nonconforming Supplies or Services; or (3) pay Amtrak for all costs incurred in having the Supplies or Services delivered by another vendor. 

(D) Laws, Regulations, and Permits.  Contractor represents and warrants that it shall comply with the Legal Requirements in the performance of this Order.  Contractor shall, without additional cost to Amtrak, obtain all necessary permits or licenses required for the performance of this Order.  Failure of the Contractor to do so shall not extend the period of performance, and the Contractor shall not be entitled to an increase in the Compensation or termination of this Order.
(E) Miscellaneous. The representations and warranties of Contractor in this Section 15 shall not be deemed to limit any other rights or remedies available to Amtrak under this Order or the Legal Requirements, and shall survive acceptance, payment, and termination or expiration of this Order. The representations and warranties set forth in this Section 15 shall run to Amtrak, and any intended beneficiaries under this Order.
16. ADDITIONAL WARRANTIES RELATING TO INFORMATION TECHNOLOGY.
(A) Virus Warranty. Contractor represents and warrants that it will use commercially reasonable efforts to ensure that no viruses or similar items (“Virus”) are coded or introduced into any Amtrak software or computer system used by Amtrak.  Contractor agrees that in the event that a Virus is found to have been introduced, Contractor will take all reasonable action at its own expense to eliminate the Virus and reduce the effects of the Virus on Amtrak’s operations. Contractor further agrees to cooperate with Amtrak to mitigate and restore any loss of data or operational efficiency.

(B) Disabling Code Warranty.  Contractor represents and warrants that, without the prior written consent of the Contracting Official, Contractor will not insert or invoke any code which could have the effect of disabling or otherwise shutting down any portion of Amtrak’s computer software or computer system.
(C) Miscellaneous. The representations and warranties of Contractor in this Section 16 shall not be deemed to limit any other rights or remedies available to Amtrak under this Order or the Legal Requirements, and shall survive acceptance, payment, and termination or expiration of this Order. The representations and warranties set forth in this Section 16 shall run to Amtrak, and any intended beneficiaries under this Order.
17.  FORCE MAJEURE. 
(A) In the event that Contractor’s failure to perform in accordance with any schedule or when otherwise required under this Order arises solely out of, and is the direct result of, a Force Majeure Event that is both out of the control of Contractor and without the fault or negligence of Contractor, the time for performance under the Order may be extended proportionately pursuant to the requirements of this Force Majeure Section.  No such failure shall be considered a breach or default under the Order if the Contractor promptly (within two days of the beginning of the Force Majeure Event): (1) provides notice to Amtrak of the Force Majeure Event and the efforts it intends to undertake to re-start performance, and (2) diligently takes effective measures by all available means to re-start performance fully in accordance with the Order. Default of a subcontractor shall not excuse timely performance by Contractor, unless the subcontractor’s default was caused by a Force Majeure Event beyond the control and without the fault or negligence of either Contractor or the subcontractor and Contractor could not obtain the Supplies or Services from another source within the time required to perform or deliver under this Order. If Contractor’s failure to perform extends for more than seven days from the start of the Force Majeure Event, Amtrak may, at its discretion, terminate the Order without liability at any time after such seven days. In the event of such early termination, Contractor shall transfer title and deliver to Amtrak in the manner directed by Amtrak, any completed or partially completed deliverables or other Work Product Contractor has produced or acquired specifically for performance of the Services under the Order.  
(B) In the event that Amtrak’s failure to perform in accordance with any schedule or when otherwise required under the Order arises solely out and is the direct result of a Force Majeure Event that is both out of Amtrak’s control and without the fault or negligence of Amtrak, Amtrak shall not be liable to the Contractor for such failure, nor shall it constitute a breach of the Order.  
18. LABOR DISPUTES. Whenever an actual or potential labor dispute threatens to delay the performance of the Services, Contractor shall notify Amtrak immediately in writing (email shall be sufficient) and furnish all relevant information.  Contractor recognizes it is imperative that the Services proceed uninterrupted and shall endeavor to prevent and promptly cure any work stoppage or strike caused by any labor or jurisdictional disputes arising out of the Services to be performed by Contractor or its subcontractors. Contractor shall be responsible for all delays and damage in the event of a strike, work stoppage or other labor disturbance unless Contractor can affirmatively demonstrate that such disturbance and resulting disruption to the Services was beyond the control and without the fault or negligence of Contractor. Contractor shall include the substance of this clause in all subcontracts.
19. TERMINATION FOR DEFAULT. 
(A) Termination for Default is the exercise of Amtrak’s contractual right to completely, or partially, terminate this Order because of Contractor’s actual or anticipated failure to perform its contractual obligations hereunder. 
(B) If Contractor (1) anticipatorily repudiates the Order; (2) refuses or fails to perform the Order or any separable part thereof, with the diligence that will ensure its completion within the period of performance, including any authorized extension; (3) violates or disregards the Legal Requirements; (4) refuses to or fails to supply adequate Contractor personnel; (5) fails to complete the Order within the period of performance; (6) fails to make prompt payment to subcontractors, suppliers or employees; (7) files for bankruptcy protection or otherwise becomes insolvent; or (8) is otherwise in breach of a provision of this Order (each a “Default”), Amtrak may terminate the Order immediately upon notice to Contractor.  Amtrak reserves the right to stay the immediate termination and provide the Contractor with written notice that it will have ten (10) days to commence all actions necessary to prevent the initiation of the termination for Default, and without prejudice to any other right or remedy, terminate the Order.
(C) In the event Amtrak terminates this Order, in whole or in part, as set forth in this Section, then Contractor shall be liable to Amtrak for all costs, losses and damages suffered or incurred by Amtrak and arising or resulting from any such event(s) of default and Amtrak’s termination.
(D) In addition to the foregoing, if Amtrak terminates the entire Order, or any part of the Order, for Default by providing notice of such termination to Contractor, Amtrak may reprocure the Supplies or Services from another source. If Amtrak reprocures the Suppliers or Services from another source, Contractor shall be liable for: (1) repayment to Amtrak of any payments made by Amtrak in excess of the price of the Suppliers or Services accepted by Amtrak; and (2) any “excess costs” to Amtrak relating to the reprocurement. “Excess Costs” are the difference between the Order price for the terminated Order and the total costs incurred by Amtrak to procure replacement Suppliers or Services.  In the event that the Order is terminated only in part, the remaining part shall remain in full force and effect.  Accordingly, if the Order is terminated in part, Contractor shall not be entitled to further payments, if any, until that part of the Order is complete.
(E) In addition to any other rights provided herein, in the event that Amtrak terminates this Order for Default, in whole or in part, Contractor shall, at Amtrak’s request, transfer title and deliver to Amtrak in the manner and to the extent directed by Amtrak, any completed or partially completed work (including Work Product), supplies, material, information, tools, dies, jigs, fixtures, plans, deliverables, and/or drawings and contract rights that Contractor has produced or acquired specifically for performance of Services under this Order, and Contractor shall protect and preserve property in its possession in which Amtrak has an interest.  Contractor shall provide Amtrak with the right to continue to use all patented and proprietary information (including Intellectual Property and Work Product) necessary to complete the Order, shall assign to Amtrak those contract(s) (including warranties) between Contractor and subcontractors as Amtrak may request, and shall assign to Amtrak all issued permits, licenses, authorizations and approvals then held by Contractor pertaining to the Order. Contractor shall be liable to Amtrak for all costs, losses, and damages suffered or incurred by Amtrak and arising or resulting from any such event(s) of Default and Amtrak’s reasonable response thereto. 
(F) Amtrak maintains the right to terminate the Order pursuant to this Section at any time prior to satisfactory cure of the Default. Amtrak’s election not to terminate the Order at following notice of a Default does not waive Amtrak’s ability to terminate the Order for Default at a later time.  
(G) In the event Amtrak terminates this Order for Default, and the termination is subsequently found wrongful by a court or arbitrator of competent jurisdiction, then the termination shall be converted to one for convenience, and the parties’ rights and obligations shall be as specified in Section 20  as if the termination had been one for convenience.
20. TERMINATION FOR CONVENIENCE. 
(A) Termination for Convenience is the exercise of Amtrak’s right to completely or partially terminate the Order when it is in Amtrak’s interest to do so, without cause or justification.  Amtrak’s exercise of this right does not release Contractor from any obligations that it has to Amtrak under the Order, nor does it waive any existing claims that Amtrak may have pending at the time of the termination for convenience. 
(B) Upon written notice to Contractor, Amtrak may, at its option and in its sole discretion, terminate this Order without cause, in whole or in part, at any time for Amtrak’s convenience for whatsoever reason, or no reason, and without regard to fault or breach. Upon receipt of the notice of termination or as otherwise directed by Amtrak, Contractor shall stop the terminated work, direct its subcontractors to stop the terminated work, cancel all existing orders for Supplies and materials relating to the terminated work, and otherwise take all actions necessary to protect the existing Supplies and/or Services and to mitigate costs to Amtrak.  
(C)  Within thirty (30) days after termination for convenience as set forth in this Section 20, Contractor may submit to Amtrak in a form prescribed by Amtrak, a claim for termination costs.  Termination costs may include: (1) costs incurred in the performance of work performed prior to the termination, (2) a fair and reasonable profit on the incurred costs related to work performed prior to the termination, and (3) reasonable settlement expenses related to costs arising from the termination. The Contractor and Amtrak may look to FAR 52.249-2 for guidance regarding termination costs, but are not bound by the requirements therein. In no event shall Amtrak’s liability for termination costs exceed the unpaid balance of this Order, nor shall Amtrak be liable for consequential or incidental damages, including but not limited to, lost or anticipatory profits, unabsorbed overhead or indirect costs.  Contractor agrees to negotiate in good faith with Amtrak regarding any claim after termination for convenience. If appropriate, the Contracting Official shall issue a change order reflecting any agreed upon adjustments to the price resulting from the negotiation.  Contractor’s subcontracts, sub-subcontracts, and purchase orders shall contain appropriate provisions for termination for convenience under this Section.  
(D)  In the event of the failure of the parties to agree upon the amount to be paid to Contractor by reason of the termination of work pursuant to this section, the Contracting Official shall determine, on the basis of information available, the amount, if any, due to Contractor by reason of the termination under this Section and shall pay to Contractor the amount which the Contracting Official determines to be fair and reasonable.
21.  SUSPENSION OF ORDER.  
(A) Amtrak reserves the right at any time during performance of this Order, to suspend Contractor’s performance under this Order, or upon any part thereof, either for a specified amount of time or indefinitely, by giving Contractor five (5) days written (email shall be sufficient) notice. If such rights of suspension are exercised, the Contracting Official shall grant to Contractor an extension of the period of performance equal to the time of such suspension, unless such suspension is due to Contractor’s breach of any obligations under the Order or Legal Requirements, or is otherwise due to the fault or negligence of Contractor. In the event that Contractor is suspended by Amtrak for more than thirty (30) days cumulatively, the compensation due Contractor may be adjusted for any increase in the cost of performance (excluding profit) arising directly from such suspension. However, no adjustment shall be made for any suspension to the extent that: (1) performance would have been suspended by any other cause, including Contractor’s breach of any obligations under the Order or Legal Requirements, or the fault or negligence of Contractor; (2) the cumulative total of suspended days is thirty (30) days or less; (3) equitable adjustment is provided for or excluded under any other provision of this Order; or (4) it is directly related to a Force Majeure event.  
(B)  No Claim under this Section shall be allowed unless the Claim, in an amount stated, is asserted in writing as soon as practicable after the termination of such suspension, but no later than twenty-one (21) days after the termination of such suspension pursuant to the Claims Section.
22. SUBCONTRACTING. 
(A) Contractor shall flow down all such terms and conditions from this Order, as necessary, that will require subcontractors performing any portion of the work to be bound to Contractor and to assume toward Contractor all the obligations and responsibilities which Contractor, by this Order, assumes toward Amtrak.  Each subcontract agreement shall preserve and protect the rights of Amtrak under this Order with respect to the work to be performed by the subcontractor so that subcontracting thereof will not prejudice such rights.  Contractor shall make available to each proposed subcontractor, prior to the execution of the subcontract agreement, copies of the applicable sections of this Order to which subcontractor will be bound, as appropriate.  Subcontractors shall similarly make copies of applicable portions of such documents available to their proposed sub-subcontractors.

(B) Nothing contained in this Order, or in any agreement between Contractor and a subcontractor and/or third-party, shall create: (1) any contractual relationship between Amtrak and any subcontractor or third-party at any tier; or (2) any third-party beneficiary rights in any subcontractor or third-party at any tier.
(C) Contractor shall at all times be responsible for the work and conduct of its subcontractors at any tier while performing pursuant to this Order and shall ensure that they comply with all applicable terms and conditions of this Order and the Legal Requirements.

(D) All subcontracts shall provide that in the event of termination of this Order between Amtrak and Contractor, the subcontract shall, at Amtrak’s option, be assigned to Amtrak. 

(E) Any specific requirement in this Order that the responsibilities or obligations of Contractor also apply to a subcontractor is hereby deemed to include a subcontractor of any tier. The omission of a reference to a subcontractor in connection with any of Contractor’s responsibilities or obligations shall not be construed to diminish, abrogate or limit any responsibilities or obligations of a subcontractor of any tier under this Order or the applicable subcontract.

(F) Contractor agrees to award subcontracts competitively to the maximum extent practicable. Subcontracting any portion of this Order requires advance written (email shall be sufficient) approval from the Contracting Official. Substitution of subcontractors from those listed in Contractor’s proposal or initially awarded subcontract work requires advance written approval from the Contracting Official.

23. ASSIGNMENT. Contractor shall not assign (including right to be paid amounts hereunder), sell, transfer, delegate or otherwise dispose of any rights or obligations under this this Order (each an “Assign”), in whole or in part, without the prior written consent of Amtrak. Any Assign without Amtrak’s prior written consent shall be null and void. Amtrak shall have the right to Assign all or part of this Order without obtaining consent from Contractor or its sureties, if any. Subject to the foregoing, the Order shall be binding upon and shall inure to the benefit of permitted Assigns. 
24. GOVERNING LAW; JURISDICTION; VENUE. This Order shall be governed by and construed in accordance with the laws of the District of Columbia, without regard to choice of law considerations. Any lawsuit between the Contractor and Amtrak arising from or relating to the Order shall be filed in the United States District Court for the District of Columbia. Contractor and Amtrak (1) submit to the personal and exclusive jurisdiction of the United States District Court for the District of Columbia; and (2) and agree that venue is proper the United States District Court for the District of Columbia in connection with any lawsuit arising from or relating to the Order.    
25. CONTRACTING WITH dIsadvantaged Business EnterpriseS AND Participation OF SMALL, MINORITY BUSINESSES, WOMEN’S BUSINESS ENTERPRISES AND LABOR SURPLUS AREA FIRMS.  
(A)
For purposes of this Section, the following definitions apply:

Disadvantaged Business Enterprise (DBE) means a small business concern that is at least fifty-one percent owned by one or more socially and economically disadvantaged individuals (including women, Black Americans, Hispanic Americans, Native Americans, Asian-Pacific Americans, and other groups of individuals specified in 49 CFR Part 26) and whose management and daily business operations are controlled by one or more of such individuals.

Labor Surplus Area (LSA) means a civil jurisdiction that has a civilian average annual unemployment rate during the previous two calendar years of 20 percent or more above the average annual civilian unemployment rate for all states during the same 24-month reference period.

Labor Surplus Area Firm (LSAF) means a concern that together with its first-tier subcontractors will perform substantially in labor surplus areas (as identified by the Department of Labor in accordance with 20 CFR part 654). Performance is substantially in labor surplus areas if the costs incurred under the contract on account of manufacturing, production or performance of appropriate services in labor surplus areas exceed 50 percent of the contract price. 

Minority Business means a company that is at least 51 percent owned and operated by an individual who is a U.S. citizen and is at least 25 percent African American, Asian American, Pacific Islander, Latinx or Hispanic, or Native American descent.

Small Business concern means with respect to firms seeking to participate as DBEs in DOT-assisted contracts, a small business concern as defined pursuant to section 3 of the Small Business Act and Small Business Administration regulations implementing it (13 CFR part 121) that also does not exceed the cap on average annual gross receipts specified in § 26.65(b).

Women’s Business Enterprise means a business or businesses owned by a woman or a group of women; or the establishment, maintenance, or development of a business or businesses by a woman or a group of women.

(B) Amtrak has established a corporate goal of awarding at least ten percent of the total dollars it spends on goods and services each year to small businesses generally and five percent to DBEs.

(C) (Applicable to contracts between $10,000 and $249,999) In an effort to assist Amtrak in meeting its corporate goal, Contractor agrees to use its best efforts, which shall include the affirmative steps set forth at E.2 below, to include the participation of DBEs in the performance of this Order. If Contractor utilizes any DBE subcontractors in the performance of this Contact, then Contractor shall disclose such information to Amtrak by completing NRPC 1483 (Amtrak Disadvantaged Business Enterprise Utilization Report for Vendors) and returning it to Amtrak on a monthly basis ensuring that it is received by the last day of each calendar month.

(D) (Applicable to contracts of $250,000 or more) Amtrak has established a goal for Contractor’s utilization of DBE subcontractors in the performance of this Order. In accordance with the solicitation, Contractor was required to submit and/or submitted a Subcontracting Plan for the utilization of DBE subcontractors with its bid/proposal. The Amtrak approved DBE Subcontracting Plan is incorporated in this Order by reference.  In addition, Contractor shall complete NRPC 1483 (Amtrak Disadvantaged Business Enterprise Utilization Report for Vendors) and return it to Amtrak on a monthly basis ensuring that it is received by the last day of each calendar month or as otherwise directed by Amtrak.    

(E)  In addition to the foregoing, the following provision shall apply: 

(1) Contractor shall take all necessary affirmative steps to assure that minority businesses, women's business enterprises, and labor surplus area firms are used when possible. 

(2) Affirmative steps must include: 

(a) Placing qualified small and minority businesses, and women's business enterprises on solicitation lists; 

(b) Assuring that small and minority businesses, and women's business enterprises are solicited whenever they are potential sources; 

(c) Dividing total requirements, when economically feasible, into smaller tasks or quantities to permit maximum participation by small and minority businesses, and women's business enterprises; 

(d) Establishing delivery schedules, where the requirement permits, which encourage participation by small and minority businesses, and women's business enterprises; and

(e) Using the services and assistance, as appropriate, of such organizations as the Small Business Administration and the Minority Business Development Agency of the Department of Commerce. 

(F) Amtrak reserves the right to monitor compliance with this provision using procedures that may include, but shall not be limited to, visits or telephone audits; consideration of requests for substitutions, additions, deletions, or change orders; and review and verification of payments to subcontractors as documented by subcontractor monthly reports.  

(G) Contractor must seek in writing and obtain the prior written approval of Amtrak’s Office of Supplier Diversity for any changes to the original DBE Subcontracting Plan. The written request must state specific reasons for the proposed deletion or substitution of a subcontractor or other change to the DBE Subcontracting Plan and provide documentation as reasonably requested by Amtrak. The facts supporting the request must not have been known nor reasonably should have been known by the prime contractor or consultant and proposed subcontractor prior to the submission of the DBE Subcontracting Plan. Contractor cannot terminate for convenience a DBE subcontractor listed in the DBE Subcontracting Plan (or an approved substitute DBE) and then perform the work of the terminated subcontract with its own forces or those of an affiliate, without Amtrak’s prior written consent.

(H) If a prime contractor or consultant proposes to substitute, add or delete a subcontractor or otherwise seeks to change the DBE Subcontracting Plan with the result that the DBE contract goal will not be met, the prime contractor or consultant must make documented good faith efforts to meet the goal. These good faith efforts shall be directed at finding another DBE to perform at least the same amount of work under the contract as the DBE that was substituted, to the extent needed to meet the DBE contract goal.  

(I) Change orders issued on competitively bid contracts and amendments to contracts solicited through a proposal or qualifications process that do not alter the scopes of work originally required to perform the contract shall be undertaken using the subcontractors listed in the DBE Subcontracting Plan.

(J) Failure to comply with the DBE Subcontracting Plan or any of the provisions herein, including the requirement to submit NRPC 1483 may be deemed a material breach of the contract by Amtrak in its sole discretion and Amtrak may pursue any and all contract remedies or any other remedies in law or equity available to it.  

(K) Contractor shall pay subcontractors within thirty (30) days after the subcontractor’s work is satisfactorily completed.  If this Order does not provide for retainage, Contractor shall not withhold retainage from any DBE or other subcontractor subject to this provision.
26. FAIR EMPLOYMENT PRACTICES; EQUAL OPPORTUNITY. 
(A) Contractor agrees to abide by Amtrak’s policies and practices to ensure that all business organizations receive fair and equal consideration and treatment without regard to race, color, religion, sex, gender identity, sexual orientation, disability, veteran status or national origin of the owners or principals of the business organization. In addition, Contractor agrees that it will not discriminate against any employee or applicant for employment because of race, color, religion, sex, disability, veteran status or national origin and that it will comply in all respects with the Americans with Disabilities Act, 42 U.S.C. 12101 et seq. 
(B) Contractor will take affirmative action to ensure that applicants and employees are treated fairly without regard to their race, color, religion, sex, gender identity, sexual orientation, disability, veteran status or national origin.  Such action shall include, but not be limited to, the following: employment, upgrading, demotion or transfer, recruitment or recruitment advertising, layoff or termination, rates of pay or other forms of compensation, and selection for training, including apprenticeship. Contractor agrees to post in conspicuous places, available to employees and applicants for employment, notices setting forth the provisions of this Section.  
(C) Contractor will send to each labor union or representative of workers with which it has a collective bargaining agreement or other contract or understanding, a notice advising the labor union or workers’ representative of Contractor’s commitments under this Section and shall post copies of the notice in conspicuous places available to employees and applicants for employment.  (D) This Order may be canceled, terminated, or suspended, in whole or in part, based on Contactor’s failure to comply with this Section.  
(E) Contractor will include the provisions of this Section in subcontracts involving Services to be performed or Supplies to be furnished under this Order, unless exempted by rules, regulations, or orders of the U.S. Secretary of Labor.
27. RIGHTS; REMEDIES; NONWAIVER. 
(A) Each of Amtrak’s rights and remedies hereunder shall be cumulative, in addition to, and not a limitation of, any rights and/or remedies provided under the Legal Requirements, in equity, or otherwise.  
(B) Amtrak’s failure to exercise any of its rights under this Order shall not constitute a waiver of any past, present or future right or remedy.  No action or failure to act by Amtrak shall constitute approval of, waiver of, or acquiescence to, a breach by Contractor unless specifically agreed in writing. Waiver by Amtrak of any breach by Contractor shall not constitute a waiver of any other breach of the same or any other provision of the Order. Acceptance of any Supplies or Services, or payment therefor, shall not operate as a waiver of any breach.
28. ETHICAL BUSINESS PRACTICES. 
(A) Contractor and any officer, employee, agent, subcontractor, or representative of Contractor, shall not offer to any Amtrak employee, agent or representative any cash, gift, entertainment, commission, or kickback for the purpose of securing favorable treatment with regard to award or performance of this Order or any other contract with Amtrak.  
(B) Contractor, or any employee, agent or representative of Contractor, agrees that they shall neither solicit nor accept any cash, gift, entertainment, commission, or kickback from a vendor, subcontractor, or any other person or entity for the purpose of securing favorable treatment with regard to award or performance of any subcontract or contract issued in connection with this Order.  
(C) Contractor and Contractor Agents agree that they shall not: (1) employ the services of an Amtrak employee, their spouse, or other member of an employee’s immediate family as a consultant, subcontractor, or otherwise, in connection with the performance of this Order, or (2) purchase any material or services required to perform this Order from any entity owned or controlled (including a substantial financial interest) by an Amtrak employee or member of an employee’s immediate family.  
(D) Contractor agrees that it shall direct any officer, employee, agent, or representative of Contractor (“Contractor Agents”) to comply with the obligations stated in the foregoing subsections (A)-(C).  Contractor further agrees that Contractor shall be responsible for ensuring compliance by Contractor Agents.
(E) Violation of this Section shall be considered cause for termination of this Order for Default.
29. ORGANIZATIONAL Conflict of Interest. “Organizational Conflict of Interest” means that because of activities or relationships with other persons or entities, (1) the person or entity is unable to render impartial assistance or advice to Amtrak, (2) the person’s or entity’s objectivity in performing the work under this Order is or might be otherwise impaired, or (3) the person or entity has, or attempts to create, an unfair competitive advantage.  Contractor agrees not to engage in activities, or initiate or maintain relationships with persons or entities where such activities or relationships create an Organizational Conflict of Interest. Contractor shall use its best efforts to identify and prevent potential subcontractor Organizational Conflicts of Interest. Contractor shall inform Amtrak of any activity or relationship that Contractor has reason to believe may create an Organizational Conflict of Interest.  Contractor represents that it is not a party to any existing agreement creating an Organizational Conflict of Interest which would prevent Contractor from entering into and performing this Order.
30. AUDIT.  
(A) Contractor hereby acknowledges and accepts that: (1) federal funds may be expended to it in connection with the tasks, assignments or duties which it performs pursuant to this Order, and (2) the federal False Claims Act, 31 U.S.C. § 3729 et seq. may apply in connection with applications for payment, claims, requests for equitable adjustment or other requests for payment which Contractor submits to Amtrak under, or in connection with, this Order. 
(B)  Contractor acknowledges and agrees that Amtrak and Amtrak's Office of Inspector General (OIG) may inspect, copy and/or audit Contractor's data and records (in hard copy and/or electronic format) related in any way to this Order, including without limitation, all data and records relating to:  (1) support for any proposal, change order, or request for equitable adjustment submitted to Amtrak by Contractor;  (2) Order compliance and performance, including any work or deliverables in progress; (3) compliance with applicable provisions of Amtrak's federal grant, regulations, and statutes; and (4) support for all direct and indirect costs or prices charged to Amtrak.  Contractor agrees to maintain all such data and records throughout the term of this Order and until three (3) years after Final Payment under this Order, and agrees to cooperate with all audit activities.  
(C)  In connection with audit and inspection activities, Amtrak and Amtrak’s OIG shall be afforded, upon request, (1) access to Contractor's facilities and to contract work or deliverables in progress, (2) the opportunity to interview Contractor's employees concerning any matter relating to this Order, and (3) adequate and appropriate workspace. 
(D)  Contractor agrees to reimburse Amtrak, within ninety (60) calendar days after receipt of a written request, the full amount of any undisputed audit findings or questioned costs, unless otherwise agreed by Amtrak in the course of post-audit negotiations with Contractor.  
(E)  Contractor shall include the provisions of this clause in every subcontract or purchase order exceeding $100,000, as well as a provision requiring all subcontractors to include these provisions in any lower tier subcontracts or purchase orders exceeding $100,000. Contractor shall be responsible for subcontractor or lower tier subcontractor's compliance with this clause.  
(F)  Nothing in this Order shall be construed to limit the rights, obligations, authority, or responsibilities of Amtrak's Office of the Inspector General pursuant to the Inspector General Act of 1978, as amended, including the right to seek information by subpoena.
31. CONFIDENTIALITY. 
(A) Confidential Information. The term “Confidential Information” shall mean any and all information or proprietary materials (in every form and media) not generally known and which has been or is hereafter disclosed or made available by either Party (the “Disclosing Party”) to the other Party (the “Receiving Party”) in connection with the efforts contemplated hereunder, including: (1) all trade secrets; (2) existing or contemplated products, services, designs, technology, processes, technical data, engineering, techniques, methodologies, and concepts and any information related thereto; (3) information relating to business plans, sales, or marketing methods or merchandising techniques, plans, or information, and actual or potential customer information, lists, or requirements; (4) financial information or materials; (5) cost data; (6) user lists and information; (7) actual or potential vendor lists and information; (8) procurement requirements; (9) purchasing information; (10) manufacturing or development information; (11) pricing policies; (12) information about employees, independent contractors, interns, officers, directors, shareholders, investors, lenders, accountants, attorneys, and any other agents of either party; (13) information about actual, under development, or what might reasonably be anticipated to be or become business and contractual relationships; (14) actual or potential lender, investor, or partner lists and information; and (15) other proprietary business information of either party.  “Confidential Information” as it relates to people or entities includes all contact information, including name, title, position, address, phone numbers, and email addresses.  Further, “Confidential Information” includes any and all technical and non-technical information or material in which either party has rights, opportunities, or obligations, whether or not owned or developed by such party (or people or entities such party may have disclosed to or received from pursuant to non-disclosure agreements). 
(B) Contractor agrees that all information furnished or disclosed by Contractor to Amtrak in connection with the performance of the Order: (1) is furnished or disclosed as part of consideration of the Order; (2) shall not, unless otherwise agreed in writing by the Contracting Official, be treated as Confidential Information of Contractor; and (3) subject to third party copyright restrictions, may be used, modified, copied, or disclosed by Amtrak for any purpose.  Generally, routine deliverables provided by the Contractor to Amtrak will not be considered Confidential Information.  Contractor expressly waives any and all Claims against Amtrak and releases Amtrak from any and all Claims relating to the use, modification, copying or disclosure of such Confidential Information by Amtrak, its assigns, or intended beneficiaries.  No employee, agent, or representative of Amtrak, other than the Contracting Official, is authorized to accept any information which Contractor considers to be Confidential Information.  Only the Contracting Official has the authority to enter into an agreement, which shall be in writing, to provide for the confidential treatment of, or limit disclosure of, information furnished or disclosed by Contractor, its employees, agents or representatives as Confidential Information.
(C) Contractor shall: (1) hold Amtrak’s Confidential Information in trust and confidence and not disclose or release such Confidential Information to any other person or entity; and (2) not use the Confidential Information of Amtrak for any purpose whatsoever except as set forth in the Order.  Contractor shall disclose Amtrak’s Confidential Information only to those of its employees, independent contractors, permitted subcontractors (including their employees and independent contractors) having a need to know such Confidential Information, provided that such persons and entities are bound by obligations of confidentiality and non-use no less restrictive that those contained herein. Upon expiration or termination of the Order, or as otherwise requested by Amtrak, Contractor shall immediately return all Confidential Information to Amtrak or make other disposition thereof as directed by Amtrak.  Contractor shall not make any news releases, articles, brochures, advertisements, speeches or other information releases relating to the Order without the prior written approval of the Contracting Official.
(D) Contractor acknowledges that disclosure or use of Amtrak’s Confidential Information without express written consent of the Contracting Official violates the Uniform Trade Secrets Act and federal Defend Trade Secrets Act.  Contractor agrees not to improperly disclose third-party trade secrets or confidential information to Amtrak.

(E) Contractor shall fully indemnify Amtrak against any and all actions, claims, liability, costs, charges, damages, and expenses suffered or incurred in connection with or arising out of any breach by Contractor of any of the provisions of this Section 31. Contractor acknowledges that a breach of its obligations hereunder cannot be compensated adequately by an award of damages or other pecuniary remedy, and that Amtrak shall also be entitled in the event of any such breach to the remedies of injunction, specific performance, or other equitable relief in respect of any such breach.  

(F) Contractor agrees that, in the event any Confidential Information of Amtrak is sought by subpoena, required by law or order of a court of competent jurisdiction or regulatory authority, or other process to the extent allowed by the Legal Requirements, Contractor shall notify Amtrak in writing as soon as practicable or within three (3) days of receipt of notice of such required disclosure in order to enable Amtrak to seek an appropriate protective order. Further, to the extent allowed by the Legal Requirements, Contractor shall reasonably cooperate and assist Amtrak in obtaining a protective order or other appropriate protection of its Confidential Information. If, nonetheless, the Confidential Information is ordered to be disclosed, Contractor shall furnish only that portion of the Confidential Information that is required legally to be disclosed, and any portion of such Confidential Information required to be disclosed shall be used only for the purposes for which a court issues an order, or for other such purposes required by law.

(G) Contractor agrees that, in the event any of Contractor’s Confidential Information in Amtrak’s possession is disclosed to a third party pursuant to a lawful subpoena, is required to be disclosed by law (e.g. FOIA) or order of a court of competent jurisdiction or regulatory authority, or other process to the extent allowed by applicable law, Contractor shall hold Amtrak harmless for such release. 

(H) This Section 31 shall survive the termination or expiration of the Order.   
32. NOTICES. Notices, including requests and other communications, to either party by the other as provided for in this Order shall be in writing via electronic mail (email), to the maximum extent practicable (if to Amtrak, to the “Purchase Group Name” email set forth in the Purchase Order). This is the preferred method of communication between the parties. If notices cannot for any reason be sent via email, notices may also be sent by courier mail or by postal service (if to Amtrak, at the “Bill To” address set forth in the Purchase Order). If notice is being sent by a means other than email, the party agrees to notify the other that such notice is being sent by an alternative means as set forth herein. All notices to Amtrak shall reference the Purchase Order number and shall be addressed to the Amtrak address identified in the Purchase Order.
33. CLAIMS. 
(A) Submission of Claim and Decision of Contracting Official. If, prior to the date of Final Payment, the Contracting Official and the Contractor fail to agree on any request for adjustment, the Contractor may elect to submit a Claim to the Contracting Official for action. A decision by the Contracting Official, as provided in the “Resolution of Claims and Disputes” Section, shall be required as a condition precedent to litigation of a Claim between Contractor and Amtrak as to all such matters arising prior to the date Final Payment is due, regardless of (1) whether such matters relate to execution and progress of the work or (2) the extent to which the work has been completed.
(B) Time Limits on Claims. Claims by the Contractor must be made by written notice to Amtrak, identified as a “Claim” under this Section within twenty-one (21) days after occurrence of the event giving rise to such Claim or within twenty-one (21) days after the Contractor first recognizes, or reasonably should have recognized, the condition giving rise to the Claim, whichever is later. Provided, however, that Contractor shall use its best efforts to furnish the Contracting Official, as expeditiously as possible, with notice of any Claim once such Claim is recognized, and shall cooperate with the Contracting Official in any effort to mitigate the alleged or potential damages, delay or other adverse consequences arising out of the condition which is the cause of such a Claim.  A notice of Claim must clearly identify the alleged cause and the nature of the Claim and shall describe the basis for any request for an extension of the Order period of performance or increase in the Order sum and shall include data and information then available to the Contractor that will facilitate prompt verification and evaluation of the Claim.
(C) Continuing Contact Performance. Pending final resolution of the Claim, including litigation, unless otherwise directed by Amtrak in writing, Contractor shall proceed diligently with performance of the Order and Amtrak shall continue to make undisputed payments in accordance with the Order. 
(D) Waiver of Claims – Final Payment. The making of Final Payment shall constitute a waiver of Claims by the Contractor except for Claims made in writing prior to Final Payment pursuant to the requirements of the Order and identified by Contractor in writing to the Contracting Official as unresolved at the time of Final Payment.  
(E) Miscellaneous. Any Claim of Contractor not made in compliance with the requirements of the “Time Limits on Claims” subsection above shall be deemed waived.  No Claim by Contractor for an Order change hereunder shall be allowed if asserted after Final Payment under the Order.  
34. RESOLUTION OF CLAIMS AND DISPUTES.  
(A) Subject to Contractor’s compliance with the “Claims” Section, the Contracting Official will review Claims and take one or more of the following actions: (1) request additional supporting data from Contractor; (2) notify the Contractor when the Contracting Official expects to take action; (3) reject the Claim in whole or in part, stating reasons for rejection; (4) recommend approval of the Claim; or (5) or take other actions as deemed necessary by the Contracting Official.  
(B) If a Claim has been resolved, the Contracting Official will prepare or obtain appropriate documentation for execution by Amtrak and Contractor.  
(C) Additionally, the decision of the Contracting Official shall be final and conclusive unless Contractor pursues its rights or remedies under law, in accordance with the “Governing Law, Jurisdiction, and Venue” Section.  Pending a final decision of a dispute by the court, Contractor shall diligently proceed with the performance of its work under the Order in accordance with the decision of the Contracting Official, pursuant to the “Resolution of Claims and Disputes” Section, except to the extent that the Contracting Official’s decision is that Contractor is not to proceed with the performance of all or part of the Order.  
35. WORK ON AMTRAK'S PREMISES. If Contractor performs any portion of the Order on Amtrak premises, Contractor shall take all necessary precaution to prevent injury to persons, damage to property, or interference with Amtrak’s operations.  Contractor shall cooperate fully with Amtrak and its other contractors on the premises and shall not commit or permit any act that will interfere with Amtrak’s operations or with any other contractors’ operations.  Contractor hereby agrees to comply fully with any safety requirements (including the requirement to attend safety classes and participate in safety training) set forth by Amtrak.
36. SECURITY REQUIREMENTS. 
(A) Contractor hereby agrees to comply with all Amtrak safety and security requirements while performing work under this Order. The specific requirements may include, but are not limited to: (1) conducting background investigations on Contractor personnel who meet certain criteria; (2) participation in safety and security training; (3) wearing of appropriate identification; and (4) barring from Amtrak property of Contractor personnel who have been convicted or found not guilty by reason of insanity of certain disqualifying criminal offenses.  
(B)  Contractor shall comply with the applicable provisions of Amtrak’s Contractor Background Check Policy, current as of the date of Purchase Order, a copy of which is incorporated herein by reference. As set forth in the policy, individuals who perform certain work for Amtrak on behalf of Contractor must have background checks conducted within thirty (30) days of his or her commencing work on behalf of Amtrak. Contractor shall ensure that such background checks are conducted and shall comply with all other provisions of such policy.
37. CYBERSECURITY. 
(A) A Contractor who utilizes information technology (“IT”) systems to collect, store, process, or use Amtrak Data, shall maintain a cybersecurity program (“Cybersecurity Program”) that implements and enforces necessary policies, procedures, and controls for governance, safety, physical security, digital data protection, and continuous monitoring with respect to the access, use, and possession of Amtrak Data or Confidential Information. 

(B) Contractor’s Cybersecurity Program shall (1) be at least equal to or exceed industry standards, (2) be in compliance with all Legal Requirements including, but not limited to, NIST SP 800-53, Rev. 5 and the National Institute of Technology Cybersecurity Framework (CSF) (collectively, “NIST”),(3) be in compliance with General Data Protection Regulation (GDPR), California Consumer Privacy Act (CCPA), California Privacy Rights Act (CPRA), Colorado Privacy Act (CPA), Connecticut Data Privacy Act (CDPA), Virginia Consumer Data Protection Act (VCDPA), Utah Consumer Privacy Act (UCPA), and Illinois Biometric Information Privacy Act (BIPA), if Contractor collects, stores, or handles Amtrak employee or customer personal information, and (4) provide appropriate organizational, technical, administrative, and physical safeguards that comply with NIST. 

(C) Contractor shall take all reasonable measures to secure and defend its location and equipment against hackers and others who may seek, without authorization, to modify or access Contractor’s systems, Amtrak’s systems or the information or data found therein and shall immediately report to Amtrak any breaches of security or unauthorized access to Amtrak’s Confidential Information or Amtrak data. Contractor shall use diligent efforts to remedy breaches in a timely manner and deliver to Amtrak a root cause assessment and future incident mitigation plan with regard to any breach of security. 

(D) If Contractor is providing services to develop and operate Amtrak company websites on Contractor’s IT infrastructure, Contractor agrees to engage a third-party vendor at least annually, at its own expense, and acceptable to Amtrak, to perform penetration testing and vulnerability scans with respect to Contractor’s systems. Contractor shall use leading industry practices to perform penetration tests to probe for network and infrastructure weaknesses that could be exploited. Contractor shall provide Amtrak with a written report of any high and medium level security issues, as defined by NIST Common Vulnerability Scoring System (CVSS), revealed during regular testing and how and when these vulnerabilities will be mitigated. 

(E) Contractor agrees that Amtrak, or its third-party designee may perform audits and/or security tests of Contractor’s IT systems, IT systems environment, and/or procedural controls, to determine Contractor’s compliance with this Section or the Order. 

(F) Upon request, Contractor shall provide to Amtrak copies of the Contractor’s Cybersecurity Program, policies, procedures, controls catalog, and/or independent audit report summaries related to, or arising from, this Section or the Order.

38. AMTRAK PROPERTY. Title to any property provided by Amtrak to Contractor for its use in performance of its obligations hereunder shall remain with Amtrak. Contractor shall properly maintain such property and shall be responsible for all loss or damage thereto. Contractor shall properly mark and segregate such property from its own. Amtrak shall have the right to inspect such property at any time. All Amtrak property shall be returned promptly to Amtrak upon termination of this Order or as otherwise directed by Amtrak.
39. INDEMNIFICATION. 
(A) Contractor agrees to defend, indemnify and hold harmless Amtrak, its officers, directors, employees, agents, successors, assigns and subsidiaries (collectively “Indemnified Parties”), from and against any claims, losses, liabilities (including without limitation environmental liabilities), penalties, fines, causes of action, suits, costs and expenses incidental thereto, (including costs of defense and attorneys’ fees) (collectively “Indemnified Claims”), which any of the Indemnified Parties may hereafter incur, be responsible for or pay as a result of breach of warranty, breach of contract, employment, tort or statutory claims, injury or death of any person, or damage to or loss (including loss of use) of any property, including property of the parties hereto, arising out of or in any degree directly or indirectly caused by or resulting from the Supplies or Services, or from activities of or work performed by Contractor, Contractor Agents, or any other person acting for or with the permission of Contractor under the Order, or as a result of Contractor’s failure to perform its obligations in compliance with this Order.  
(B) In addition to the foregoing, Contractor agrees to defend, indemnify and hold harmless the Indemnified Parties, irrespective of any negligence or fault on the part of the Indemnified Parties, from and against any Indemnified Claims which any of the Indemnified Parties may hereafter incur, be responsible for or pay as a result of injuries (including death) to any of Contractor’s employees, agents, or subcontractors. 

(C) The indemnification obligations hereunder shall not be limited by the existence of any insurance policy procured or maintained by Contractor or by any limitation on the amount or type of damages, compensation or benefits payable by or for Contractor or any subcontractor and shall survive the termination of this Order.
(D) Amtrak shall notify Contractor in writing of any Indemnified Claim for which Amtrak believes it is entitled to be indemnified and cooperate with Contractor at Contractor’s sole cost and expense. Contractor shall promptly assume control of the defense and investigation of such Indemnified Claim and shall employ competent counsel to handle and defend the same, at Contractor’s sole cost and expense. Amtrak may participate in and observe the proceedings with counsel of its own choosing. Contractor shall not admit wrongdoing on behalf of Amtrak, submit to injunctive relief, or settle any Indemnified Claim on any terms or in any manner that adversely affects the rights of any Indemnified Party and without an unconditional release of all liability by each claimant or plaintiff to Amtrak without Amtrak’s prior written consent. If Contractor fails or refuses to assume control of the defense of such Indemnified Claim, Amtrak shall have the right, but no obligation, to defend against such Indemnified Claim, including settling such Indemnified Claim after giving notice to Contractor, in each case in such manner and on such terms as Amtrak may deem appropriate.  Amtrak’s failure to perform any obligations under this Section will not relieve Contractor of its obligations under this Section. Contractor’s failure or refusal to assume control of the defense pursuant to this Section 39 will be considered a material breach of the Order.
40. INSURANCE.
(A) General Insurance Requirements. Contractor shall procure and maintain, at its own cost and expense, during the entire period of performance under the Contract, the types of insurance below, “Required Insurance”.  Within ten (10) calendar days after the Notice of Award is issued and prior to commencing work, Contractor shall submit a certificate of insurance evidencing the Required Insurance to the Contracting Official. In addition, (1) All Required Insurance shall be procured from insurers that (1) are acceptable to Amtrak and authorized to do business in the jurisdiction(s) where the work will be performed; and (2) have financial ratings of A- VIII or better in A.M. Best Company’s Key Rating Guide, latest edition in effect as of the date of this Order, and subsequently in effect at the time of renewal of any policies required hereunder; (2)  The certificate(s) must reference the Order number and if applicable, the project name and location; (3) The Required Insurance shall provide for thirty (30) days’ prior written notice to be given to Amtrak in the event coverage is substantially changed, canceled, or not renewed. If such notice is not obtainable from the insurer, the Contractor shall provide the required written notice; (4) Contractor shall include “National Railroad Passenger Corporation, its officers, directors, employees, agents, servants, successors, assigns and subsidiaries” as additional insured(s) on all insurance policies with the exception of Workers’ Compensation/Employer’s Liability Insurance and Property Insurance. Additional Insured coverage shall cover “liability caused in whole or in part arising out of” the work, shall be primary to and not require contribution from any other insurance maintained by or available to the Additional Insured(s), and shall provide coverage for claims arising out of both ongoing operations and products and completed operations. Coverage shall be at least as broad as the Insurance Service Office, Inc.’s Additional Insured Form CG 20 10 04 13 and CG 20 37 04 13; (5)  The Required Insurance shall waive rights of subrogation against Amtrak and its officers, directors and employees; (6) A combination of primary insurance and excess/umbrella insurance may be used to meet the required limits of insurance so long as the excess/umbrella insurance follows the policy terms and conditions of the underlying primary insurance and the excess/umbrella insurance will “drop down” to become primary in the event the primary limits are reduced or aggregate limits are exhausted. 
(B) Workers’ Compensation Insurance. A policy complying with the requirements of the statutes of the jurisdiction(s) in which the work will be performed, covering all employees of Contractor.  Employer’s liability coverage under this policy shall have the following limits:
$500,000

Each Accident
$500,000

Disease Policy Limit
$500,000

Disease Each Employee
(C)  Commercial General Liability Insurance.  An occurrence policy issued to and covering liability imposed upon Contractor arising out of the work to be performed and all obligations assumed by Contractor under the terms of the Contract.  Products/completed operations liability, independent contractors’ liability, contractual liability, personal injury liability and advertising liability coverages are to be included. If work will be performed within 50 feet of a railroad Right of Way, all Railroad and Explosion/Collapse/Underground (X-C-U) exclusions are to be deleted. Coverage under this policy shall have the following minimum limits and endorsements:

$1,000,000
Each Occurrence
$1,000,000
General Aggregate
$1,000,000
Products and Completed Operations
Required coverage endorsements:
(1) Commercial General Liability (CGL) coverage form shall be ISO Occurrence Form CG 00 01 (12/04) or its equivalent; and
(2) ISO endorsement Form CG 24 17 10 01, Contractual Liability – Railroads, or its equivalent, will be included.
(D)  Automobile Liability Insurance.  If the contract requires the contractor to come onto Amtrak property, an occurrence policy issued to and covering the liability of Contractor arising out of the use of all owned, non-owned, hired, rented or leased vehicles which bear, or are required to bear, license plates according to the laws of the jurisdiction in which they are to be operated. Coverage under this policy shall have the following minimum limits of insurance: 
$1,000,000
Each Occurrence; Combined Single Limit
For Contractors operating buses, motor coaches, vans or other vehicles with a capacity of 8 passengers or more, the minimum limits of insurance are:
$5,000,000
 Each occurrence; Combined Single Limit
(E)  Property Insurance. If this Order requires Contractor to perform installation, repair, replacement or removal work on Amtrak property, a policy covering, at the full replacement value, all risk of loss or damage to contractors’ tools, machinery, equipment and other personal property of any kind used in connection with this Order whether owned, rented or in the care, custody and control of the Contractor. 
41. EXPORT CONTROLS. 

(A) Contractor represents and warrants that it shall comply with: (1) all applicable United States export laws and regulations issued by any U.S. government authority, including without limitation the U.S. Export Administration Regulations, the International Traffic in Arms Regulations and any regulations administered by the Department of the Treasury’s Office of Foreign Assets Control, that govern the export or reexport of any Supplies, deliverable, technology or technical data provided hereunder, including software, hardware, equipment, documentation, specifications, drawings, and schematics, and any of the Services; and (2) any applicable laws and regulations of countries other than the United States that govern the importation, use, export or reexport of Supplies and/or Services.  Contractor further represents and warrants that it shall: (1) obtain appropriate export authorizations, consents or licenses that may apply to Contractor’s export or import of any Supplies or Services; and (2) comply with any conditions that are contained in any export or import licenses pertaining to the Supplies or Services. Contractor shall comply with any reporting requirements that may apply to the export or reexport of the Supplies and/or Services and provide to Amtrak and the appropriate governmental authority any periodic reports containing such information as may be required under the Legal Requirements.
(B) When and where applicable, the Contractor shall apply (and the Contractor shall require that any subcontractor applies) to the relevant customs authority and/or other government agency or authority to ensure that all reliefs available for the import, export or re-import of any Supplies (if any) are obtained.

(C) Each party will reasonably cooperate with the other in making the appropriate filings with any governmental authority and will, to the fullest extent permitted by law, provide any information, certificates or documents as are reasonably requested.

(D) Contractor undertakes to import, export and re-import any Supplies which are subject to customs procedures (if any) in such a way as to enable maximum advantage (in terms of reducing administrative effort and applicable taxes and duties on export and (re-)import) of customs procedures.

(E) Contractor shall be accountable and liable for compliance with customs procedures based on being a customs authorized trader who is in possession (not ownership) of the items subject to customs procedures at any given time.  Contractor shall be respectively accountable and liable with respect to items in the possession of subcontractors.

(F) Contractor shall pay and make payment at such times when due and payable, all import or export taxes (including for the avoidance of doubt, duties) on Supplies.  Contractor is responsible for ensuring that Contractor and all subcontractors hold the necessary import and export authorizations issued by the relevant authorities prior to the commencement of Order performance.

(G) In performing under the Order, Contractor warrants and represents that it shall not employ or make use of any non-U.S. person who is a citizen of country that has been designated by the U.S. Government as a “terrorist supporting country” (see Country Group E at Supplement No. 1 to Export Administration Regulations Part 740).  

(H) With the exception of commodities, software or technologies that are controlled solely for “antiterrorism” reasons under the Export Administration Regulations (“EAR”), Contractor represents and warrants that the Supplies and/or Services shall not contain any export controlled technology or technical data under the export control laws or regulations unless approved by Amtrak’s Contracting Official in writing. At least thirty (30) days prior to the earlier of the delivery, installation or provision of a deliverable containing any controlled technology or technical data, Contractor shall inform Amtrak’s Contracting Official in writing of the EAR Export Control Classification Number(s) (“ECCN”) or the International Traffic in Arms Regulations (“ITAR”) U.S. Munitions List Classification (“MLC”) numbers applicable to such deliverable. In addition, upon delivering or otherwise providing a deliverable with a ECCN or MLC numbers, Contractor shall place the following legend, or substantially similar one, as applicable on technical data and/or deliverable documentation:

“WARNING – INFORMATION SUBJECT TO EXPORT CONTROL LAWS.  This document or software contains information subject to the Export Administration Regulations (“EAR”) [or the International Traffic in Arms Regulations (“ITAR”)].  This information may not be exported, released, or disclosed to foreign persons, whether within or outside the United States without first complying with the export license requirements of EAR [or ITAR]. Include this notice with any reproduced portion of this document. The EAR Export Control Classification Number(s) (“ECCN”) is/are [or the ITAR U.S. Munitions List Classification(s)].”

(I) If the work under the Order includes the maintenance or servicing of a Supplies, Contractor shall be responsible for promptly informing Amtrak’s Contracting Official of any changes in the ECCN or MCL status of such Supplies until expiration or termination of the maintenance or serving period for such Supplies
(J) If Contractor is provided, or provided access to, any technology or technical data by or through Amtrak that is restricted under the export control laws or regulations, Contractor shall fully comply with any and all restrictions imposed by Amtrak at no additional costs.

(K) Contractor is fully responsible for compliance of the provisions of this Section 41 on behalf of itself and its employees, agents and contractors and those of its subcontractors, at any tier level, and their respective employees, agents and contractors.
42. CUSTOM DUTIES. 

(A) Contractor agrees that, if the Supplies are shipped F.O.B. (Free on Board) destination or D.D.P. (Delivered Duty Paid), Contractor will be the importer of record for all articles that enter into the United States in connection with the Order. Contractor will be liable for all duties, fees, and taxes attaching on importation of such articles, including anti-dumping and countervailing duties, if any. 

(B) Contractor agrees that, if the Supplies are shipped F.O.B. origin, C.I.F. (Cost, Insurance & Freight) or F.C.A. (Free Carrier), Amtrak will specify the customs broker and will be the importer of record for all articles that enter into the United States in connection with the Order.   

(C) Amtrak will not pay on behalf of Contractor or reimburse Contractor for any anti-dumping or countervailing duties for which Contractor may be liable.
43.  Credit Card Information.  
(A)  If in performance of this Order, Contractor will store, process, transmit, or have access to payment account data belonging to Amtrak or entrusted to Amtrak by its business partners, customers, vendors, contractors or employees, Contractor shall: (1) comply with the most recent version of the Payment Card Industry’s Data Security Standard (“PCI-DSS”), as set forth at https://www.pcisecuritystandards.org/ and as may be updated from time to time by the PCI Security Standards Council, and (2) within thirty days of each anniversary of this Order, certify in writing (to Amtrak's Contracting Official) Contractor’s compliance with PCI-DSS in all aspects of Contractor’s performance of this Order or, alternatively, the basis for Contractor’s exemption from PCI-DSS compliance.  
(B)  If any software, supplies, goods, or equipment (collectively "Goods") provided by Contractor pursuant to this Order will store, process, transmit, or otherwise have access to credit card account numbers received from Amtrak or Amtrak's customers, such Goods shall comply with the most recent version of the Payment Card Industry's Payment Application - Data Security Standard (“PA-DSS”), as set forth at https://www.pcisecuritystandards.org/ and as may be updated from time to time by the PCI Security Standards Council.  
(C) Contractor acknowledges that it is responsible for compliance with PCI-DSS and PA-DSS, as applicable to Contractor’s performance of this Order.
44. INDEPENDENT CONTRACTOR.  It is hereby understood and agreed that Contractor is not an agent, representative, or employee of Amtrak, but rather is an independent contractor. The relationship between the parties shall not constitute a partnership, joint venture or agency. Contractor shall at all times be responsible for the work and conduct of its employees, agents, and representatives and shall ensure that they comply with all applicable provisions hereof and with all Legal Requirements.  Contractor shall maintain all required insurance and shall pay all required employment and withholding taxes for its employees as mandated by the Legal Requirements. Contractor shall not be entitled to any payment from Amtrak related to benefits, including without limitation, unemployment, workers’ compensation or disability benefits. Amtrak does not and will not exercise any substantial direct or immediate control over the essential terms and conditions of employment for Contract’s employees, agents, and representations performing hereunder.
45. CONTRACTOR PERSONNEL/KEY PERSONNEL.  
(A) Contractor is responsible for selecting qualified personnel to perform the work required by this Order. Contractor is responsible for supervising all of its employees, monitoring the techniques used in the performance of work, and keeping its employees informed of improvements, changes, and methods of operation. 
(B) Contractor represents and warrants that it will not assign or delegate any work to be performed under this Order to any individual who is not authorized to work in the United States pursuant to the U.S. Immigration Reform and Control Act of 1986, as amended, or its implementing regulations. 
(C) Contractor acknowledges that to the extent this Order required key personnel, this Order was based in part on the key personnel proposed by Contractor in its proposal or listed as “key personnel” in the Order who will be performing the functions proposed by Contractor (the “Key Personnel”).  Amtrak considers the Key Personnel to be essential to the performance of the Order.  Accordingly, Contractor agrees that the Key Personnel shall perform the Services as proposed.  No substitutions by Contractor of Key Personnel shall be made without the prior written approval of the Contracting Official. Contractor shall notify the Contracting Official twenty (20) days in advance of any proposed substitution. The notification shall include: (1) an explanation of the circumstances necessitating the proposed substitution; (2) a complete description of the qualifications of the proposed substitute, which shall be equal to or greater than the individual to be replaced; and (3) any other information requested by the Contracting Official. Contractor shall have the right to transfer or replace any personnel other than Key Personnel and to substitute other qualified personnel, provided that such transfer or replacement shall not cause a delay in the performance of the work under this Order, a downgrading of the Supplies or Services, or increased cost to Amtrak. 
(D) At any time in Amtrak’s sole discretion, Amtrak may request replacement of any personnel assigned under this Order.  Such request shall be made in writing (email shall be sufficient), and Contractor shall promptly provide an equally qualified replacement.
(E) Contractor agrees that, during the term of this Order and for one (1) year thereafter, Contractor shall not, either directly or indirectly, on its own behalf or on behalf of others, solicit or recruit any person to terminate such person’s employment with Amtrak. This provision shall not restrict either party from hiring any employee of the other who responds to regular employment solicitation efforts, such as newspaper advertisements, employment agencies, open house, or job fair events, or widely distributed announcements of job openings, or who makes a direct inquiry as to employment with Amtrak or Contractor. 
(F) Contractor shall not assign individuals to perform work, directly or indirectly, on the Order, who were employed by Amtrak during the Order term or twelve (12) months prior, nor shall Contractor assign former Amtrak employees to manage, supervise, or perform substantial work on an Amtrak project if the former Amtrak employees managed, supervised, or performed substantial work on the same project while employed by Amtrak.
46. ENVIRONMENTAL COMPLIANCE.  
(A) Contractor shall comply with all Legal Requirements concerning the environment and/or waste disposal.  
(B) Contractor shall dispose of any wastes, including hazardous wastes, generated by Contractor, its subcontractors or agents (either purposefully or accidentally) in connection with its performance of this Order in accordance with applicable Legal Requirements, at its sole expense, using its own EPA generator number. In no event shall Amtrak be identified as the generator of any such wastes.  Amtrak reserves the right to require Contractor to provide to Amtrak a copy of the results of any tests conducted by or for Contractor on any such wastes and, at Amtrak’s expense, to perform additional tests or examinations of any such wastes prior to disposal.  
(C) Contractor shall include, and enforce, this Environmental Compliance Section in all subcontracts or lower tier purchasing agreements.
47. SEVERABILITY. If any provision of this Order is found to be unenforceable, invalid, or illegal, Contractor and Amtrak will in good faith attempt, where appropriate, to replace the invalid or unenforceable provision with a provision which is valid and enforceable, and which comes as close as possible to expressing the intention of the invalid or unenforceable provision.  The validity or enforceability of the remainder of the Order shall not be affected by the invalidity or unenforceability of any provision.
48. SURVIVAL OF RIGHTS AND OBLIGATIONS. All rights and obligations, including without limitation, those pertaining to: Confidentiality; Intellectual Property Rights; Contractor Representations and Warranties; Additional Warranties Relating to Information Technology; Environmental Compliance; Audit; Governing Law; Jurisdiction; Venue; Cybersecurity; Amtrak Property; and/or Indemnification shall survive the expiration or termination of the Order..
49.  SUPPLEMENTARY GENERAL PROVISIONS. Amtrak’s Supplementary General Provisions for Non-Construction Contracts are incorporated herein and made a part of this Order as if set forth in full. 
50.  Headings.  The headings contained herein are inserted for convenience of reference only and in no way define, limit or extend the scope or intent of this Order or any provision hereof.
51. SUCCESSORS.

The Order shall be binding on, and inure to the benefit of, the respective successors, permitted Assigns, and legal representatives of the parties, except to the extent of any contrary provision in the Order
52. AMENDMENTS.

An amendment to, or modification of this Order, other than a change order, is not deemed effective nor executed unless it is in writing and signed by an authorized representative of each party.
53. ENTIRE AGREEMENT. This Order, including all documents incorporated herein by reference, constitutes the entire agreement of the parties. Except as provided under the Changes Section herein, neither oral statements nor other writings may be used to supplement, modify, or otherwise affect the provisions of the Order. Contractor acknowledges that it has not been induced to enter into this Order by any representations or promises not specifically stated in this Order. Unless otherwise specified herein, all previous or contemporaneous proposals, letters, promises, representations, documents, agreements, or understandings, whether written or oral, relating to the subject matter of this Order are hereby declared to be void and are superseded by the terms of this Order.  The terms and conditions of this Order supersede any and all terms and conditions submitted by Contractor prior to, concurrently with, or pursuant to this Order. Any additional or different terms proposed by Contractor are expressly rejected unless specifically accepted in writing by the Contracting Official.  No other terms and conditions, or changes or modifications to this Order shall be binding upon Amtrak unless agreed to in writing in accordance with Changes Section hereof.
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